THE LOWDOWN ON LEDGERS

Associations that employ management companies often rely on their
management companies to keep track of the accounting for homeowners' payment of
dues and assessments. Self-managed Associations handle this pesky task themselves.
The idea of tracking what homeowners owe for dues, assessments, fines, attorneys' fees,
etc., seems like a relatively straightforward task. So, why are we devoting an entire
article to this subject? An inaccurate or confusing ledger can create legal issues for both
the Association, its managing agent and possibly its law firm. Relying on a confusing
or inaccurate ledger in court is likely to lead to nothing but despair for both the
Association and its counsel. You do not want to be in court explaining problems with
the ledger. Thus, we feel it is worth our readers re-examining their preparation of
ledgers for collection cases so that they ensure they communicate to the courts a clear
accounting that supports the amounts they are trying to recover.

In a legal action for the collection of past dues, the ledger is the key piece of
evidence that the Association must rely upon. If the ledger is inaccurate or confusing,
courts will not likely provide the Association the remedy they are seeking, even if the
homeowner does not dispute the debt. The goal of a collection lawsuit is a money
judgment. Courts require Associations to provide documentation to support the
judgment they are seeking. The ledger is the key document in that documentation.
Clearly, the ledger tracks the unpaid dues, late charges, any unpaid assessments that
are applicable, fines, and of course, attorneys' fees and costs. When the ledger is
inaccurate or confusing, the Association and its counsel face potential problems.

What could be so wrong in a ledger? We have seen different problems with
ledgers. One problem is the ledger that is set up so that it is impossible to follow. Such
ledgers make it impossible for the Association's law firm to tell the homeowner how
much is owed. In this situation, much time is spent between the attorney and the
Association's bookkeeper discussing how to revamp the ledger. A ledger should follow
basic accounting principals and clearly show credits and debits. It should also be easy
to follow the accounting that leads to the current balance. Correcting this type of ledger

is draining for everyone involved, because the ledger format has to be fixed and redone.
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The origin of the problem for these types of ledgers is usually that the Association or its
managing agent is manually creating the ledger and has no set program to create the
ledger such as QuickBooks or some other accounting software.

Another frequent problem we see, which leads to ledger trouble, is when there
are accounting errors, such as double charges for the same item or forgotten credits. We
see items that are accidentally assessed twice such as late fees. An even worse
accounting problem is when the ledger changes over time, so that when you compare a
ledger from say October of 2007 to May of 2008, it does not jive. For example, the
ledger from 2007 may say the homeowner's balance due was $850.00 as of December of
2007, but the 2008 ledger shows a balance due of $1,300 as of December of 2007.
Sometimes this type of error is the result of the Association or its management company
trying to fix various errors in the past accounting without making sure that the ledgers
reconcile with one another. Also, this situation arises when Associations or their
managing agents change their bookkeeping method or software. Either way, this
problem can create issues in court.

Unfortunately, many homeowners' balance on their ledgers grow over time. You
want to make sure the ledger does not cause confusion due to mistakes that have to be
cleared up later. This type of problem can definitely lead to various issues that can hurt
the Association. When there is a mistake, it is best to find it fast and fix it immediately.
Mistakes in ledgers cause more than clerical errors for the courts. They can also cause
actual legal problems for the Association and its law firm.

When an Association turns a homeowner over to its law firm or collection agent
for collections, the federal and state Fair Debt Collection Practices Acts (FDCPA) applies
to the third-party handling the collection action. The federal and state FDCPA almost
always pertains to attorneys who regularly collect on delinquent HOA dues. The
FDCPA is a hyper-technical law and requires strict compliance.

Law firms collecting HOA debt have to be sure the amounts they are trying to
recover are accurate or it can create possible FDCPA issues. Further, homeowners are
considered consumers under these laws and consumers are entitled to validation of

their debts. Having an accurate and clear ledger is critical to law firms validating debts
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when homeowners request such validation. Another problem that arises with ledgers,
that actually leads to validation requests from homeowners, is when the Association
charges for something it normally does not charge for. It is helpful in those instances to
have some further explanation on the ledger for what the charge pertains to.

Non-compliance with the FDCPA can lead to the homeowner being entitled to
damages. The FDCA allows for a $1,000 statutory award for violations, compensation
for any actual damages, and attorneys' fees and costs. The FDCPA has a provision that
allows for damages if the nature of the debt is mischaracterized. We are currently
defending such a lawsuit right now. The allegation is that a confusing ledger and our
lawsuit based on that ledger somehow mischaracterized the debt. While we believe we
have a number of defenses to this lawsuit, the fact that some attorney filed it is evidence
of the problem we are describing. FDCPA suits are time consuming, cost money to
defend, and truly detract from the task at hand: which is simply getting a homeowner
to pay his or her dues.

Finally, ledgers can create evidence to be used against the Association in other
instances. For example, if an Association decided not to charge late fees for any
homeowners during a certain period, but accidentally charged late fees during that
period to one homeowner, the homeowner could claim foul play and even allege a
possible fair housing violation. Also, ledgers can create arguments of "waiver" for a
homeowner. For example, if an Association forgets to charge late fees for several
months, but then tries to catch them up before sending the homeowner to the law firm,
the homeowner could claim that the Association waived such late fees by not collecting
them each month. If the homeowner has inconsistent ledgers and can show older
ledgers where no late fees were assessed, a judge might not agree with the amount the
Association is seeking and side with the argument that the Association waived its right
to recover late fees. Accordingly, it is very important for Associations to be consistent.

In order to avoid the type of issues discussed in this article, we recommend the
following. First, make sure you currently use a ledger format that is easy to follow,
showing all credits, debits, and the total balance. If this is difficult because of the

program you are using, then it might be time to reconsider the program. Second, make
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sure you are accurate in updating the ledger. Have some type of checks and balance
system. We recommend that a second eye (meaning someone besides the person who
did the data entry on the ledger) look at the ledger before it is sent to your law firm.
This includes each time its updated and re-sent to your law firm. This will increase the
chances of catching a mistake, such as a double entry or a monthly charge that was
forgotten. Third, as mentioned before, be consistent.

Ledgers exist to make life easier for both the Association and the management
company. Yet, sometimes they complicate things. If after reviewing this article you
believe your Association's ledgers are in good shape, then take a deep sigh and pat
yourself on the back. If the opposite is true, then take the opportunity to revamp your

ledgers now before you run into an unnecessary problem.
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